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आदेश/O R D E R 
 
 

PER WASEEM AHMED, ACCOUNTANT MEMBER: 
  
 

The captioned appeal has been filed at the instance of the Assessee against 

the order of the Learned  Commissioner of Income Tax(Appeals), Rajkot-2, dated 

17/03/2020 arising in the matter of penalty  order passed under s. 271(1)(b) of the 

Income Tax Act, 1961 (here-in-after referred to as "the Act") relevant to the 

Assessment Year 2015-16. 



                                                                                                                                            ITA No. 131/Rjt/2020 
                                                                                                                                                         A.Y. 2015-16   

2 
 
 

 

2. The assessee has raised the following grounds of appeal: 

1. The Ld. CIT(A) has erred in law and facts in passing order confirming penalty U/s. 
271(I)(b) of Rs. 30,000/-. The same needs cancellation. 
 
2. The Ld. CIT(A) has erred in law and facts in passing order confirming penalty U/s. 
271(1)(b) of Rs. 30,000/- although no legal service of the notices for which penalty is levied 
is there. The penalty needs cancellation. 
 
3. The Ld. CIT(A) has erred in law and facts in not considering the aspect that the 
order confirming penalty has been passed without considering statutory position. The 
penalty order passed is bad in law. The penalty needs cancellation. 
 
4. The Ld. CIT(A) has erred in law and facts in not considering the aspect that the 
order passed confirming penalty is bad in law. illegal and not sustainable in the eye of law. 
The penalty needs cancellation. 
 
5. The Ld. CIT(A) has erred in law and facts in not considering the aspect that the 
initiation of the penalty proceedings itself was bad in law. The penalty needs cancellation. 
 
6. The Ld. CIT(A) has erred in law and facts in not passing separate penalty order for 
each of the non compliance and also erred in not passing a speaking order for each of the 
show called non compliance. The penalty needs cancellation 
 
7. The Ld. CIT(A) has erred in law and facts in not considering the aspect that there 
was no legal service of notice was served on the assessee giving reasonable time. The 
penalty needs cancellation. 
 
8. The Ld. CIT(A) has erred in law and facts in not providing adequate and reasonable 
time. The penalty needs cancellation. 
 
9. Without Prejudice, the assessee was having reasonable cause on consideration of 
which no penalty ought to have been levied. The penalty needs cancellation. 
 
10. Taking into consideration over all legal, statutory and settled law beside factual 
aspects of the case no penalty ought to have been levied. The penalty needs cancellation. 
 
11. Without prejudice no reasonable opportunity has been provided at the appeal stage. 
The order needs cancellation. 
 
12. The appellant craves leave to reserve his right to amend/alter/add and/or substitute 
any/ all grounds of appeal before the actual hearing takes place. 

 

3. The only issue raised by the assessee in this appeal is that the Ld. CIT(A) 

erred in sustaining the penalty of Rs. 30,000/- levied by the AO u/s 271(1)(b) of the 

Act.  

 

4. Briefly, the facts are that the assessee is an individual. The Assessing Officer 

during the course of assessment proceedings u/s 144 of the Act issued notices u/s 
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143(2) of the Act dated 03-07-2017, notice u/s 142(1) of the Act dated 02-08-2017 

and final show cause notice dated 17-10-2017 but the assessee failed to comply 

with the same. In view of above, the AO during assessment proceedings initiated 

penalty proceedings u/s 271(1)(b) of the Act vide order dated 27-10-2017 and 

further opportunity was provided vide letter dated 02-04-2018. Again the assessee 

failed to make reply in response to the notice issued to initiate penalty proceeding 

u/s 271(1)(b) of the Act. Thus, the AO in absence of any reply imposed the penalty 

of Rs. 30,000/- for the defaults committed by the assessee as discussed above.  

 

5. On appeal by the assessee, the learned CIT (A) also confirmed the penalty 

levied by the AO.  

 

6. Being aggrieved by the order of the learned CIT (A) the assessee is in appeal 

before us. 

 

7. The ld. AR before us filed written submissions running into 3 pages wherein 

it was opposed to levy the penalty imposed under section 271(1)(c) of the Act. On 

the contrary, the learned DR before us vehemently supported the order of the AO.   

We have heard the learned DR and carefully perused the materials on record. At 

the outset it was observed that in the identical facts and circumstances the Delhi 

Tribunal in case of Smt.  Rekha Rani vs. DCIT reported in 60 taxmann.com 131 has 

decided the issue in favour of assessee in part by observing that penalty for the first 

default of non-compliance of notice under section 143(2) of the Act was sufficient 

enough. The relevant extract of the order reads as under:  

5. We have considered the submissions of learned DR and have perused the order of the 
Assessing Officer and the learned CIT(A). we find that there was no reasonable cause on 
the part of the assessee for not appearing on the different dates of hearing before the 
Assessing Officer in response to notice issued under Section 143(2) of the Act. However, we 
find that the default is same and, therefore, penalty of Rs. 10,000/- could be imposed for 
the first default made by the assessee in this regard. The penalty under Section 271(1)(b) 
could not be imposed for each and every notice issued under Section 143(2), which remained 
not complied with on the part of the assessee. The provision of Section 271(1)(b) is of 
deterrent nature and not for earning revenue. Any other view taken shall lead to the 
imposition of penalty for any number of times (without limits) for the same default of not 
appearing in response to the notice issued under Section 143(2) of the Act. This does not 
seem to be the intention of the legislature in enacting the provisions of Section 271(1)(b) of 
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the Act. In case of failure of the assessee to comply with the notice under Section 143(2) of 
the Act, the remedy with the Assessing Officer lies with framing of "best judgement 
assessment" under the provisions of Section 144 of the Act and not to impose penalty under 
Section 271(1)(b) of the Act again and again. In this view of the matter, we restrict the 
penalty levied under Section 271(1)(b) of the Act to the first default of the assessee in not 
complying with the notice under Section 143(2) of the Act. Accordingly, the penalty imposed 
is restricted to Rs. 10,000/- as against Rs. 50,000/- confirmed by the learned CIT(A). The 
grounds of appeal of the assessee are thus partly allowed. 

 

8. Respectfully following the aforesaid order of Delhi Tribunal, we set aside the 

order of Ld. CIT(A) and direct the AO to delete the penalty to the tune of ₹ 20,000/- 

and confirm the penalty of ₹ 10,000/-only.  Hence, this ground of assessee’s appeal 

is partly allowed. 

 

9. In the result, the appeal of the assessee is partly allowed.  

 
 
Order pronounced in the Court on          11/11/2022 at Ahmedabad.   
 
 
                    Sd/-                              Sd/- 
        (MADHUMITA ROY)                                 (WASEEM AHMED)                         
         JUDICIAL MEMBER                                           ACCOUNTANT MEMBER                        
                                         (True Copy) 

 
Ahmedabad; Dated             11/11/2022 
Manish 
 


